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I.

INTRODUCTION

Many problems with the Mortgage Electronic Registry System
("MERS") and the home loan securitization process have been reported in
print media, in movies, on television and in academic journals. MERS now
keeps electronic records on about half of the home mortgages in the United
States.t Courts have ruled against MERS' standing to foreclose and have
criticized the MERS model as being flawed, wholly inaccurate and not
allowing homeowners to fight foreclosures because it shields the true
owner of a mortgage in public records.2 States Attorneys' General and
* David E. Woolley is the principal, owncr and founder of both Harbinger Anallics Group and D.

Woolley & Associates. Mr. Woolley is a Califomia Liccnscd Land Surveyor and Certified Fraud
Examincr with over twenty-four years of expcricnce. At Harbinger Analytics, Mr. Woollcy specializes
in thc investigation of commercial rcal propcrty boundary disputes, land suwcy fraud, land titlc
insurance fraud and their cumulativc effects on moftgage loans. Mr. Woolley is also an expericnccd
expert witncss, testifying in Califomia and federal courts in a varicty ofland titlc, boundary dispute, and
other civil litigation mattcrs.
At Harbingcr Analytics, Mr. Woolley provides land title survcy auditing and quality control
programming, fiaud investigation, and technical rcport production pcrtaining to land survey and land
title fraud. Harbingcr Analytics Group also provides litigation support services in thc form of expert
witncss opinions regarding standard of care, profcssional negligence, negligent misrcpresentation and
breach of represcntations and warranties.
+* Lisa D. Hcrzog is a Califomia Licensed Attomey with over fourteen ycars of professional legal
expericncc in the fields of business and real propcrty litigation, employmcnt litigation, discrimination
litigation, and bnsiness transactions and agreements. Ms. Hcrzog is an adjunct profcssor for Pcpperdinc
Univcrsity Graziadio School of Busincss and Managcment in Malibu, Califomia. Shc reccived a B.A.
in Communcations and Psychology from Michigan State Unvcrsity, a Masters in Labor and Industrial
Relations from Michigan State Univcrsity, and hcr J.D. from Pcppcrdine Univcrsity School of Law.
Ms. Herzog also scrvcs as a writer, rescarchcr, and editor for Harbinger Analytics Group whcre
she specializcs in prcparing papcrs for publication. Shc assists David Woolley in compiling client
rcports and findings.
I. Marian Wang, Backgrounder: A Closer Look at MERS, the Industry's Controversial Mortgage
Clearinghouse, PRoPUBLIcA (March 7, 201 l), http://www.propublica.org/blog/item,rbackgroundcr-acloser-look-at-mers-thc-industrys-controversial-mortgage-cle.
2. See In re Agard,444 B.R.231 (Bankr. E.D.N.Y.20tl) (holding that MERS lacked the lcgal
standing to transfcr thc ownership of mortgages on behalf of banks). In his opinion, Judge Robert E.
Grossman stated "This court docs not accept the argument that bccause MERS may bc involvcd with
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federal bank regulatorsr are investigating MERS practices including
fraudulently robo-signing (by way of serviccrs) and backdating missing
documents. A few County Registrars of Deeds are claiming that they arc
owed millions of dollars in lost revenue from morlgage assignment
transfers that were not recorded because MERS was listed as the mortgagee
in public land rccords.'
What none of these "cxpefis," reporters, or courts arc analyzing (1n
specific terms) is the destructive cffect that thc MERS system will have on
400 years of recordcd propefiy rights in the United States. Most arlicles
mention the lost chain of titlc but stop short of explaining what this mcans,
or how it will affect homeowners with or without mortgages in the MERS
system. These problems deal with ramifications "on the ground" (literally)
for determining (l) property boundaries (scnior and junior propefiy rights)
and (2) proof of ownership in order to obtain title insurance and financing.
Most individuals reasonably assume the limits of their title agree with those
delineated by improvements (i.e., fences), howcver, this may not be true.
Because MERS is utilized for transferring titlc and these transfers are
not publicly recorded (thereby imparting constructivc notice), MERS does

not comply with race (first in time) or (constructive or actual)

notices

statutes and, therefore, senior/junior property rights cannot be determined

when a discrepancy ariscs in property boundaries
following:

lines. Considcr the

o What happens if the chain of title cannot be determined because
there are no accurate and publicly recorded deeds/titlc documents
showing chain of title to dctermine senior and junior rights
designations for boundary detcrminations between neighbors?
o What happens when you destroy the adjoining property rights and
records of homeowners who never defaultcd on their mortsaces
lifty

pcrccnt of all rcsidcntial mortgagcs in thc country, that is rcason enough fbr this court to turn a
blind cye to the fact that this proccss does not comply with the law."
3. Including thc Office of thc Comptrollcr of Currcncy, thc Federal Rcscrvc, thc Fcdcral Dcposit
lnsurancc Corporation and thc Fcdcral Housing Financc Agcncy. Wang, supra notc 1. See a/so Nick
Timiraos, Critical Signs in Foreclosure Talks. W,qtt STREET J., Apr. 12, 2011 (giving status of
scttlcmcnt with states' attorncys gcncral, and fcdcral rcgulators and lcndcrs).
4. See Austin Kilgorc, Recorder l;l/ont,\ lo Close Account at Bank of Amerk:a to Protest MERS,
NATIONAL MoRTcACiE NEws, (April ll, 20lt), at 8, available at http://www.nationalmodgagenews.
com/on fcaturcs/rccordcr-wants-to-closc-bota-account-1024417-l.html'lsitc:dcfault tcch (rcgarding
Rcgistrar of Decds in South Esscx District of Massachusctts). "MERS savcd banks time and moncy by
providing a privatc, clcctronic altemativc to thc public systcm used by local governmcnt rccordcrs. By
using the MERS rcgistry, thcy largcly avoided thc rccording fces." Wang, supra nolc l.
5. For thc purposcs of this articlc. no distinction is madc bctween racc, notice, and racc/noticc.
Racc/notice is mcant to cncomDass all desisnations.
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are now forced to litigate boundary disputes and property rights?

. Why did the title insurance
underwrite foreclosures

if

companies repeatedly refuse to

land title was stable?6

These are the exact problems that MERS has created-the bigger
problems that no one has explained-the elephant in the room. Thanks to
MERS' failure to accurately complete and/or publically record property
conveyances in the frenzy of banks securitizing home loans and in
subsequent foreclosure actions,T neighbors to a foreclosed property (with a
sequential conveyance8) as well as the foreclosed property itself will have
unclear boundaries on the ground and clouded/unmarketable titles making
it difficult, if not impossible, for these homeowners to sell their properties
and for subsequent purchasers to obtain title insurance and frnancing on
that property. We will not be able to determine senior (superior) and junior
(inferior) propefty rights designations because no one will know which
parcels were conveyed first in timc and to whom.
The MERS system has created an environment in which tens of
thousands of titles have been lost or diluted in a sea of MERS transactions
and may take a hundred years to fix, while forcing innocent adjacent
homeowners to litigate in order to reclaim their property rights. This article
will: (1) summarize the history of how land was surveyed and divided in
the Western United States, (2) explain how junior and senior property
rights are determined in the face of a boundary dispute, (3) briefly discuss
the robo-signer scandal, the problem with the MERS system and recent
courl cases involving MERS, (4) describe exactly how MERS has
destroyed or severely diluted chains of title for boundary disputes between
foreclosed properties' subsequent owners and all of their neighbors, (5)

6. At one point in Octobcr 2010, Old Rcpublic was reportcdly refusing to writc title policies for
some foreclosurcs altogethcr. Stcphanic Armour, Old Republic To Stop Writing Policies For Some
Foreclosures, USA ToDAY, Octobcr 2, 2010, http://www.usatoday.com/money/economy/housing/2010I 0-02-old-republic-foreclosures_N.htm.
7. "For banks, thc local govcmmcnt recordcrs wercn't spccdy enough cspecially as thc mortgagc
industry moved into the business of securitization, or bundling and sclling mortgages." 'Nang, supra
notc l.

8. A scqucntial convcyance occurs whcn:
of a tract of land is sold, two or more parccls arc crcaled. a new parcel and the
rcmaindcr parent parcel. Bccause the new parcel must rcccivc all ofthe land dcscribed, it is
callcd the scnior dced, and thc rcmaindcr, at thc time of convcyancc, bccomes thc junior
deed. Scqucntial convcyances are thosc writtcn dceds in whichjunior and senior rights exist
a portion

bctwcen two adjoining parcels. ln gcneral, sequential conveyanccs camc into being bccausc
of a lapse of time betwecn succcssivc convcyance instruments.
BRowN, CURTIS M., WALTER G, ROBILI-ARD, DONALD A. WILSON, BROWN'S BOUNDARY CONTROL
AND LEGAL PRTNCTPLES $ I 1.2 (6th cd. 2009).
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analyze the resulting difficulty these subsequcnt homeowners and their
neighbors will experiencc when attempting to sell their properlies (with
clouded titles) when purchasers will not be able to obtain title insurance
(without seller indemnity) and financing.

II. LAND DIVISION AND

CHAIN OF TITLE IN THE
LINITED STATES

A. A Bnlpr HTSTORy LESSoN
The concept of land title is uniquely American. Historically, Native
Americans had no concept of written title bccause they did not believe that
any person could "own" land. European settlers changed this belief by
imposing the concept of land ownership by individual peoplc on the New

World of America.e Today, the concept of stable individual "land
ownership" separates America from most of the rest of the world. In the
United States, the following key concepts are true: (l) real properly law
rights and defenses all tie to accurate and publically recorded chain oftitle
and property ownership records at the county level, (2) accuratc publically

recorded chain of title documents are critical in determining land
ownership (senior and junior property rights) avoiding the need for
litigation, (3) there are no federal laws governing privatc property rights.
Thereforc, a federal system of title (elcctronic or otherwise) is not feasible,
(4) the stability of the land title is paramount in preserving land ownership
and maintaining civil harmony, and (5) real property is a secure and
valuablc investment.
In the Westem States, land division began with the Louisiana
Purchase of 1803. According to this statute and pursuant to the Land Act of
1805, land was to be surveyed west of the Mississippi River all the way to
California (excluding Texas at that time)."' Government Land Office
("GLO") surveyors, beginning in Ohio, were taskcd with subdividing land
into one square mile sections-each containrng 640 acres.rt Ncvertheless,
no two parcels are exactly the same when measured on thc ground due to
rough terrain, bad weather, and antiquated instruments and, sometimes,
surveyors' failure to survey at all. These subdivided 640 acres varied from
a few inches to several hundred feet. Like snowflakes, each 640-acre
scction was different and these discrepancies remain today.
As early as 1891, the California legislature recognized that land

9. BRowN.ROBILLARD,AND WrLSoN, supro nolc8, at $ 1.2.
10. 1d. at $ 6.
1l . Id.
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subdivided by way of a written description was prone to title defects, gaps,
gores and overlaps which resulted in expensive litigation. At that time,
California (and most other states) enacted laws that required a land
surveyor to file a public record each time one of these property lines was
established by a surveyor. These laws were intended to make the property
line determinations available to the public, thus avoiding litigation to
resolve disputes associated with unfiled records or unclear boundaries.
Modern day surveyors are still discovering discrepancies in the course
of conducting boundary surveys; therefore, it is easy to see why material
discrepancies in title still arise. The only way to resolve these boundary
discrepancies, absent litigation, is by examination of the chain of title to
determine senior and junior properly rights and divide the land according to
established legal principles.

B.

THE SURVEYOR,S RoLE

-

DBTeRvTNING SENIoR AND JTINIoR

PRopgRry Rrcnrs IN SpeupNrrAl PRopERTy CoNVEvANCES

As a practical matter, the law (and surveyors) deals with boundary
discrepancies discovered by surveys, without the need for litigation, by
examining the chain of title (found in publically recordcd documents and
grantor/grantee indexes) back to the original owner and grantor to
determine senior and junior rights for sequential conveyances. The real
property's history of conveyances from one owner to another is called a
"chain of title." Chain of title is specifically defined as the "record of
successive conveyances, or other forms of alienation, affecting a particular
parcel of land, arranged consecutively, from the government or original
source of title down to the present holder."l2
Because only evidence of ownership is recorded in these public
records, to prove ownership of a particular parcel, a properfy owner must
show a continuous title record back to the first conveyance by the original
owner/grantor that described the parcel. The compilation of all title
ownership is known as the chain of title or chain of record.'t When a
portion of a tract of land is sold, two or more parcels are created including
a o'new parcel" and the "remainder" of the parent parcel.'o A parcel is
apportioned according to well-settled principles found in racelnotice
statutes. Because the "new parcel" must receive all the land described, it is
called the "senior deed" (or "senior parcel", 'osenior rights") and at the time
of conveyance the "remainder" becomes the 'Junior deed" (or 'Junior

1

2.

BLACK'S LAw DrcrroNARy 229 6th cd. 1 990).
ROBTLLARD, AND WILSON, sr/prd notc 8, at 457.

13. BRowN,
14. Id.

at30l.
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parcel," 'Junior dghts").15 "sequential conveyanccs" are those written
deeds in which junior and senior rights exist betwcen adjoining parcels."Stated another way, the first (in time) conveyance by deed is called the
senior conveyance. The next (in time) conveyance by deed is called the
junior conveyance. Four well established principles in law and in
surveying that determine senior and junior properly rights are stated as
follows:

(l) "As between

private parlies in a land dispute, a senior right is
junior right:"r(2) "As between private pafiies, a junior grant, in conflict with a

superior to

a

scnior grant. yields to the senior grant:"rE
(3) A grantor cannot convey what he does not own;re and
(4) Between equal cquities, the first in ordcr of time shall prevail.2o
These principals establish the rights of the parties whcn excesses or,
more impodantly, when deficiencies in the amount of land conveyed to two
parties occurs. The surveyor (and the courts) study the chain of title from
recorded public decds/title documents to determine senior and junior rights
designations based on the portion of the parcel that was conveyed first in
time (pursuant to race/notice statutes) by the original grantor. Based on
existing case law and statutory authority, this boundary determination is

made clearly and accurately without the need for litigation as to the
location of the propcrty lines.
Diagram A on the following page shows the importance of a clear
chain of title.

15. BRowN, ROBTLLARD. AND WII-soN, supra notc 8, at 301.
16. Id.

ll

.

Id. at29l.

18.

Id. at303.

19. Casclli v. Mcssina,567 N.Y.S.2d 972.973-14 (App. Div. I990),
20. Maxims of Equi\,, WlKtpEile, http://en.wikipcdia.org/wiki/Maxims of' equity (last updatcd
Dcc.5, 2011) (citing Richard Edwards, Nigcl Stockwcll (Pearson Education,2005) Trusts and Equit1,,
pg. 34)

Summer 2012

MERS AND LOST TITLE

37r

HASTIN(]S BT]SINESS LAW JOI.JRNAL

372

l.

Vol. 8:2

B and C now have a problem. How is A's original parcel divided?

2.

The division betwcen B and C is detcrmined by examining the
chain of title (found in the publicly recordcd documcnts and the
grantor/grantec indexes) back the original grantor A.

3. B acquired the East 50 feet from A in

4.

C acquired the West 50 fect from
45 fcet left to convey.

1960 leaving A with 45 fcet.

A in

1970, howevcr,

A only

had

5. Bccause B acquired his 50 feet first in time (superior) hc keeps 50
feet and C kecps the remaining 45 fcct (unior).

6. C's dced is reformed to reflect 45 fcet and this documcnt is
recorded.

This basic example shows the imporlancc of a clear chain of title in
determining property rights in sequential convcyances, particularly when
dealing with a previously flawed survey or an ambiguous conveyancc. In
the event that the chain of title cannot be recovered. owners will be forced
to litigate boundaries because they will not bc able to determine the senior
rights-the exact problem creatcd by MERS. See Diagram B bclow.

iII.

ROBO-SIGNER MORTGAGE FRAUD

One year ago, thc American public was unfamiliar with the term
"robo-signer" describing loan processors and attorncys signing as many as
10,000 foreclosure documents a month (like robots) without reviewing the
documents' contcnts.:r Many lenders, including Fannie Mae and Freddie
Mac, turned to law firms ("foreclosure mills") that specialized in quick
processing of thousands of foreclosures for banks.22 A foreclosure mill is
created in thc following sccnario:
A loan is sccuritizcd through MERS (wherein MERS is presumably
the mortgagee holding land titlc and is also namcd as the nomince by the
promissory notc holdcr). At this point, the promissory note and thc
mortgage arc separated. The promissory note is then pooled with other

21. Ariana Eunjung Cha & tsrady Dcnnis, Under Piles o/ Paperu.ork, a ForeclosLrre Systen in

Ciaos, WesHttrcl'oN Posl'. Scpt. 23, 2010. http/www.rvashingtonpost.com/wp-dyn/contcnr/articlc/
20lOl09 l22l AR20 I 0092206 I 46.html.

22. Stcphanic Armour & Thomas Frank, []t-v'orker: Florida Lax, Firm Ran "Foreclosure Mill",
USA ToDAY. Oct. 18, 2010, http://wwu,.usatoday.com/moncy/economy/housing/2010-[0-18
witncssfbrcclosurc-documcnts_N.htrrl.

Summer 2012

MERS AND LOS'| TITLE

373

promissory notes, repackaged, resold and haphazardly tracked (or not
tracked at all) through the private MERS system. Nevertheless, this
promissory note is not ptblically recorded and oftentimes is lost or
misplaced. Subsequently, when a properfy goes into default, the
foreclosing party must prove ownership (conveying standing) to foreclose.
This becomes a problem. The last promissory note assignee, (who may or
may not possess the promissory note) claims ownership. Meanwhile, the
land title mortgage may be hetd by MERS. 2'
Banks have subsequently argued, with limited success, that even
though separated, the mortgage actually follows the note. It is the marriage
of the promissory note (often times lost or nonexistent) and the mortgage
(after lost or nonexistent assignments) that was the incentive for robosigner fraud. Using robo-signers to falsify and recreate these previously
lost or nonexistent documents was the remedy created by the servicersresulting in fraud, forgery and falsification of legal documents. The irony
of the foreclosure mills and robo-signers is that at any given bank, front
line bank teller requires multiple forms of identification, thumb prints and
signature verifications in order for a customer to cash a check while the
same banks use robo-signers to create tens of thousands of forgeries (or
their latest preferred term of "surrogate signatures").24
This conduct at foreclosure mills reached fraudulent levels and caused
the fifty states attorneys general to convene a committee (headed by Tom
Millcr, Attorney Gencral of Iowa) to investigate this fraudulent activity by
mortgage servicers.2s Bank executives and states' attorneys general came
up with initial settlement terms in March, 2011 with a price tag of $20
billion and wide ranging releases of liability.26 Preliminary agreement
terms for any settlement between the attorneys general and large banks
have been deeply criticized.2l New York Attorney Gcneral Eric T.
Schneiderman is one of a hand full of attornevs seneral not willine to

23. SeeDragramBinJia.
24. Christine Stapleton, Surrogate Signers Signed Countless Forec'losure Documents With
Someone Else's Name, WALL STREET MAIN STREET (Apr. l, 2011), http://www.wallstreetmainstrcet.
com/20

1

I

/04/surrogatc-signers-signed-countlcss.html.

25. Lorraine Wocllert, Dakin Campbcll & Cartcr Doughcrty, Mortgage Ser"vicers Said

To Agree to

!'ix Foreclosure Procedures, BLooMBERc (Apr.5,2011), http://www.bloomberg.com/newsl20ll-0405/mortgagc-servicers-said-to-agrcc-to-fix-forcclosurc-proccdures.html.

I

See also Davc Clarke, Update

lowa AG Looks T<t Foreclosure Deal llithin 2 Months,

R€UTERS (Mar. 7, 201 I ),
http://www.rcutcrs.com/article/2011103107 /{rnancial-rcgulation-scrvicing-idUSN07 I 2043720110307 .

26. Grctchcn Morgcnson, The Banl* Still ll/ant

a l[/aiver. N.Y.

TIMES,

July 23,

2011,

www.nytimes.com/2011/0'7 /24lbusiness/bank-scttlcmcnt-in-moflgage-nress-may-hinge -on-mcrs.html.
27. Grctchen Morgcnson, Attornel, General oJ N.Y. Is Said to l;ace Pressure on Bank Foreclosure
Deal, N.Y. TIMES, Aug. 21, 2011, www.nytimes.cotttl20lll0Sl22kusincss,ischncidcrman-is-said-tofacc-prcssure-to-back-ban k-deal.html?pagcwanted:all.
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support the proposed settlement.28 Ncvertheless, high level government

officials have pressured Schneiderrnan to agrcc

to the proposed
settlement.2e Most recently, when Schneiderman refused to fall in line, he
was kicked off of the fifty-state task forcc.3o Subsequcntly, John O'Bricn,
Registry of Deeds for Southem Esscx County, Massachusetts, and an
outspoken opponent of MERS, called for Tom Millcr to step down as task
force chairperson.rl
Massachusetts Attorney Gencral Martha Coakley stated that she
would not sign on to any deal that would release the banks from liability
for MERS practiccs and Attorneys General from Delaware, Minnesota,
Kentucky and Nevada joined New York's Scheiderman in believing that
the negotiations werc absolving banks of too much liability.32
More recently, California's Attorney General Kamala Harris brokc
away from the fifty state mortgage settlement.tr Looming issucs regarding
any settlemcnt between the attorneys general committee and banks relate to

potential liability stemming from MERS.3a Harris stated that she pulled out
of the talks because the pending deal was "inadcquate for California
homeowners" and gives bank officials too much legal immunity.35 The
departurc of California (a large state in tcrms of population, foreclosure
exposure and electoral college) along with the other states that have
abandoned the settlement talks means that any settlemcnt between
remaining states has limited practical meaning or credibility.36 David
Pelligrinelli, president of AFX Title, a title rescarch company, stated that
MERS contributed to the problem of thousands of mortgages lacking a

28. Morgcnson, supra notc 27.
29. Id.
30. Richard Zombcck, John O'Brien MA Registry of Deeds: AG Tom Miller Should Step Down,
Hul'l-INCiTON PosT, Sept. 2, 2011, www.hufingtonpost.com/richard-zombccUjohn obrien-ma-rcgistry935417.htm1.

ob

31. Id.

32. Jon Prior. Iov:a AG: Banks Mav Face Criminal Liability A./ier Robo-signing Settlentent.

HoUSlNcWlRE.coM (Scpt. 2. 20ll'), www.housrngwirc.com/20lll09l02howa-ag-banks-rnay-facc
criminal-liability-aftcr-robo signing-scttlcmcnt. See ol.so Lcttcr from Lori Swanson, Attomcy General
of Minncsota, to Tom Millcr, Iowa Attomey Gcncral, (Sept. 9, 20ll) availahle ar http://staticl.
firedoglakc-com/3llftlesl2\lll09/Documcnt.pdf (stating that any scttlemcnt bctwccn govcrnment
rcgulators ancl thc mortgagc industry should havc "tecth" and hold "banks accountablc for thcir
wrongful conduct, enjoining futurc unlawful activity, and hclping injurcd homcowners"). See also
Yvcs Srnith, Game Over: Cali/brnia Attorney General Breaks From "50 Stcne" Mortgage Settlement,
NAKED CAPITALISM (Sept. 30. 201 l), www.nakcdcapitalism.com/2011/09/california-attorncy-gcncralbrcaks-from-50-statc-mofi gage-settlcmcnt.html.
33. Smith. .yuora notc32.
34. Morgcnson, supra notc 27.
35. Smith, supra notc 32. See a/so Matt Tatbibi, The Next Big Bank Bctilout, RoLI-INc SroNE
(Oct. 5, 201l), www.rollingstonc.com/politics,/blogs/taibblog/attomcys-gcneral-settlcmcnfthc-ncxfbig-

bank-bailouf20l I | 005.

36. Smith. suora notc 32.
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complete ownership chain.37 According to Pelligrinelli "[y]ou can't go back
and re-document these things, because some of the companies aren't around
anymore. Even if they are, the charters for these companics don't allow for
backdating of assignments. "3s

Lawyers who have examined this issue state that it would be
unprecedented to grant a broad release from liability to banks that own

MERS from claims that have not been investigated.3e Furthermore, a broad
release of liability would vastly diminish the possibility of an in-depth
investigation of MERS and might also make it harder for borrowers to
arguc that MERS had no right. or standing, to loreclose on them.a0
New York Attorney General Eric T. Schneiderman is also moving to
block a proposed $8.5 billion settlement struck in June, 20ll by Bank of
New York Mellon and Bank of America over troubled loan pools issued by
Countrywide.ot Attorney General Schneiderman filed suit against Bank of
New York for fraud in its role as trustee overseeing pools of investors.a2

Additionally, the Office of the Comptroller of Currency, the Federal
Reserve, the Office of Thrift Supervision and the Federal Deposit Insurance
Corporation are negotiating with the largest U.S. mortgage servicers and
signing consent decrees to improve foreclosure procedures.al
The Federal Reserve recently requested that Bank of America buy
back (known as "put backs") residential morlgage backed securities

("RMBS"), exclusive of the commercial mortgage market, totaling $47
billion.aa These securities were called into question when authorities
discovered the robo-signer problem. Fannie Mae and Freddie Mac
requested that Bank of America buy back RMBS totaling $5.6 billion in
June 20l0.as Bank of America. in turn. sued the FDIC for $1.75 billion for

37. Morgcnson, supra nolc 26.
38. I.l.
39. Id.
40. Id.

41. Grctchcn Morgenson, Mortgage Settlement Changed, N.Y. TIMES, Aug. 4, 2011,
Scc
http://www.nytimes.com/201 l/08/05,6usincss/ncw-york-movcs-to-block-mortgage-scttlcment.html.
also Yvcs Smith, lVew York Attorney General Schneiderman Drops Bomb on Bank of America
Setllement and Bank ol New York, NAKtsD CAPITALTSM (Aug. 5,20ll), http://www.nakedcapitalism.
com/20 I 1 /08/new-york-attorney-gencral-schnciderman-drops-bomb-on-bank-of-amcrica-settlcmcnt-an
d-bank-of-new-york.html.
42. Id.
43. Lorrainc Wocllert, Dakin Campbell and Cartcr Doughcrty, Mortgsge Servicers Said To Agree
to Fix Foreclosure Procedures, BLooMBERc, (Apr. 5. 201 l), http://www.bloombcrg.com/ncws/201l04-05/mortgagc-seryicers-said-to-agrcc-to-hx-foreclosurc-procedures.html.

44. "Securitization" rcfers to mortgage loans pooled into trusts and convcrted into mortgageby invcstors. U.S. Bank Nat'l Ass'n v. lbanez,94l

backed securitics that can bc bought and sold
N.E.2d 40. 46 (201 i).

45. Eank

of America Corp. Has SlLl Billion In Mortgage Purchase Requests, AMERICAN
(Aug. 9, 2010). htp://www.americanbankingncws.com/2010/08/09/
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"putbacks"."o Bank of America has also sued First Amcrican Title claiming
that First American has refuscd to cover more than 5,500 loans that havc
caused $535 million in losses.*7 In August 2011, insurer AIG filed a $10billion suit against Bank of Amcrica, accusing them and their Countrywide
Financial and Merrill Lynch units of misreprcsenting thc quality of
morlgages that backed thc securities purchased by AIG.ax Thc SEC

charged Citigroup's principal U.S. broker dealcr subsidiary with
misleading investors about a $ I -billion collateralizcd debt obligation
("CDO") tied to the U.S. housing market in which Citigroup bet against
investors as the housing market showcd signs of distress.ae Aftcr the CDO
dcfaulted, invcstors were left with losses while Citigroup made $160
million in fees and trading profits.s(' Citigroup agreed to settlc thc SEC's
charges (without admitting liability) on October 19,2011, for $285 million
to be retumed to investors.5l
The Federal Deposit Insurance Corporation ("FDIC") is warning that
flaws may have infectcd millions of foreclosures and questioning whether
other regulators' inquiries into problems at the U.S. mortgage-servicing
companies have been sufficiently thorough.5r Most recently, thc Federal
Housing Finance Agency ("FHFA") that oversces the mortgage giants
Fannie Mac and Freddie Mac is set to file lawsuits, seeking billions of
dollars in compensation, against more than a dozen big banks (including
Bank of America, JPMorgan Chasc, Goldman Sachs, and Deutsche Bank),
accusing them of misrepresenting the quality of mortgagc sccurities they
assernbled and sold at thc top of thc mortgagc bubble.5r The suits will
arguc that banks, which assembled the mortgages and markcted them as
securitics to investors, failed to pcrform the due diligence required under
securitics law. and overlookcd cvidcncc that borrowers incomes wcre

bank-of-amcrica-coryr-nysc-bac-has-l

l-l-billion-in mortgagc pnrchasc-rcqucsts/#.

46. Karcn Gulfo. 1.D1C Sued By Bcrnk 4 Amerit'cr Over Tuv-lor Bcan Mctrtgage Losses,
BLooMBLI{c. (Oct. 19, 2010). http:r/wwrv.bloombcrg.corrVncws/2010-10 20/bank-of--arnclica-suesfdic-ovcr-taylor'-bcan-moflgagc-s-

I

-75-billion losscs.htrnl.

47. David Milclcnbcrg. Rtmk ol Anteritu Sues First Arnerictrtt on Lien Pnttection Cltrins,
lJLOoMBEttc. (Fcb. 22. 20 I | ), http://www.bloombcrg.com/ncwV20l0- I 0-20lbank-of-anrcnca-slrcsf

dic-ovcr-taylor-bcan-nrortgagc-s- I -7-5-billion-losscs.htrnl.
48. Nclson D. Schwaltz, U..1. /s Sct kt Sue u Dozcn Big Bonks Oycr Mortguges, N.Y. TIMES. Scpt.

l.20ll.atAl.
49. Prcss Rclcasc, U.S. Securitics ancl Exchangc Commission, Citigroup to Pay $285 Million to
SF)C Churges./br Misleading Invastrtrs About CDO Tietl lo Housing Murket ({Jct. I9, 20ll),
availtrble al http://rvww.scc.gov/news/prcs sl201l l20l I -2 l4.htm.
Settle

50. rd.
51. |tl.
52. Alan Zibcl, I;DI(.-'s

Buir: Millions of Foreckt.sures

Coultl Be 'lnlected', WALI. ST..l., May 12,

20 I I . http://blogs.ws.j.corn/clcvclopmcnts/20 I I i05l I 2/frlics-bair-rnillions-ot:-fbrcclosurcs-could-bc-infcctcd.

53. Nclson D. Schwartz, U.S. 1s Scl tu Sue a Dozen Big Banks (n\er Mortgoges, N.Y. TtMEs, Scpt. l.
201 | . hftp://www.nyimcs.com/201 ll09l02lbusincss/us-is-sct-to-suc-dozcn-big-banks-ovcr-rnoft

gagcs. html.
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inflated or falsified.5o When borrowers were unable to pay their mortgages,
the securities backed by the mortgages quickly lost value.ss Fannie and
Freddie lost more than $30 billion, in part as a result of these deals, and the
subsequent losses were mostly passed on to taxpayers.56

In

2008, the Housing and Economic Recovery Act ("HERA")
established the Federal Housing Finance Agency ("FHFA") as a supervisor
and regulator of Fannie Mae and Freddie Mac.57 Through its investigation

in 2010, the FHFA recommended

that

it

review the circumstances

surrounding FHFA's failure to identify foreclosure abuses by the retained

attorney network used by Fannie Mae and Freddie Mac, develop
procedures for default related legal services and develop and implement
policies and procedures to address poor performance by default-related
legal services vendors.58

Furthermore, according to a Reuters investigation (as reported by the

Huffington Post), despite these actions

by

elected officials

and

governmental regulators, mofigage lenders are continuing to take the same
shortcuts, from sketchy paperwork to the use of robo-signers.so Reuters
found that some of the biggest U.S. banks and other loan servicers continue
to file questionable foreclosure documents with courts and county clerks
using the same tactics that triggered an outcry, multiple investigations and
temporary moratoriums on foreclosures.6o In recent months, servicers have

filed thousands of documents that appear to have been fabricated or
improperly altered, or have swom to false facts.6r Reuters also identified at
least six "robo-signers" who have each recently falsely signed thousands of
mortgage assignments.62 A similar Associated Press article published in
November 2011 revealed that, in investigations in July of the same year,
servicers were continuing to generate documents signed by well-known
robo-signers, including the notorious "Linda Greene".63 According to the

54. Schwartz, supra notc 53.
55. Id.
56. Id.

57. OFFICE OF ]NSPECTOR GENERAI-, FFD HoUSING FIN. AGENCY, FHFA'S O\ERSIGf]T oF FANNIE
MAE's DEFAULT-RELATED LEGAL SERVTC:ES,8 (Scpt. 30, 2011), http://www.fhfaoig.gov/Content/Filcsi
AUD-201 l -004.pdf.
58. Id. at 16-17.
59. Scot J. Paltrow, Banks Continue 'Robo-Signing' Forecktsure Practices In Spite Of Promises
To Contrary: Investigotion, REUTERS (July 18, 2011,7:39 PM) http://www.reutcrs.com/articlcl2lIll
07/l 8/forcclosurc-banks-idUSl3ETll I UC20l 107 I 8.
60. Id.
6t. rd.
62, rd.
63. Yvcs Smith, Bank CEOs Lying ll'hen They Say They've Stopped Robosigr?itlg, NAKED
CAPITALISM

(Nov.4,20ll),

theyve-stopped-robosigi ng.html.

http://www.nakcdcapitalism.comi20lll11/banksJying-whcn-they-say-
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April 2011 60 Minute.\' piece, "Linda Greene" was supposedly a

vice

president at twenty different banks at the same timc.o'

Additionally, Nevada Attorney Gencral Catherine Cortcz Mastro
recently filed a 606 count indictment against two title officers of Lender
Processing Services ("LPS") in Clark County, Nevada for supervising and
filing tens of thousands of documcnts in a robo-signing scheme.65 Many of
these charges wcre category C and D felonies.oo A Nevada grand jury
subsequently indicted two LPS employees on alleged robo-signing of
foreclosure documents.6-

Gone are the days of the S&L bailouts ultimately resulting in a net
loss to tax payers of approximalely $124 billion by the end of l999.uo
Ironically, some of the samc players are involved again. Now, some of the
former Keating Five (still in public service) can advise our current
govcmment how to wade through the MERS fiasco. Banks, originators and
servicers are Lucy and the American taxpayer is Charlie Brown.

IV.
A,

THE MERS SYSTEM

WHAT IS MERS?

MERS is a corporation registered in Delaware and headquarlered in
the Virginia suburbs of Washington, D.C.6o that operates a computer
database designed to track servicing and ownership rights of mortgage
loans anywhere in the United States.to Originators and secondary market
playcrs pay inexpensive membership dues and per-transaction fees to
MERS in exchange for the right to use and access MERS' records.Tr In

64. Chris Kirkharn, Sarah Palin's Arizonu Home Purt'hase Clouded By Foretlosure Fraud,
Posr (Junc 10, 201 l), http://www.hufTingtonpost.com/2011/06/10/sarahpalin-arizona homc-forcclosurc fraud n 875 I 86.html.
65. Yvcs Smith, Nevada Attorney General Mastro Files 606 Count Criminal Indittment Against
Two Title Ol/icers (Updatetl: Lender Prtx:essing Services Employee,s), NAKED CAPITALISM (Nov. 16,
Analysi.s F'lnds, HurprNcroN

20 I I

),

http://www.nakcdcapitalism.com/20

1

1/

I I /ncvada-attorncy-gcncral-mamsto-filcs

(r06-couni-cri

minal-indictment against-two-title offlccrs.html.

66. rd.
67. Andrew Scoggin, Nevodo Grand Jtrn Indicts 2 LPS ll/orker's On Robo-Signing Chorges,
HoustNc WrnE, (Nov. 16, 2011), http://www.housingwirc.com/201l/1 1/16/ncvada-grand-jury-indicts2-on-robo-signing-chargcs.

68. Timothy Curry & Lynn Shibut, The Co,st of' the Savings and Loan Crisis: Trttth and
Consequences, Federal Deposit Insurance Corporation, l3 FDIC tsANKING REV. 26. 33 (2000),
availoblealhttp://www.fdrc.gov/bank/analytical/banking/2000dcc/brvl3n2 2.pdf.
69. Carson Mullcn, MERS: Tracking Loans Electronic.rll1, MORTGAGE BANKING 63 (May 31,
2000) http://www.allbusincss.com/trnancc/3594 I 62- l.html.
70. Howard Schncidcr, MERS Aids Electronic Mortgage Progrom, MoRTGAGE BANKTNG 42 (Jan
126- I .html.
I , 1997) http://www.allbusincss.com/financc/608
71. Schncidcr, supra notc 70.
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addition to tracking ownership and servicing rights, when closing on home
mortgages, many mortgage lenders now list MERS as the "mortgagee of
record" on the paper mortgage rather than the actual mortgagee.T2 MERS
was designed to improve the efficiency and profitability of the primary and
secondary mortgage markets.T3 The benefit of naming MERS as the
nominal mortgagee of record is that when the member transfers an interest
in the mortgage loan to another MERS member, MERS may (or may not)
privately track the assignment within its system, however, MERS remains
the mortgagee of record in publicly recorded documents.To In 2011, MERS
proposed a rule change to stop members from foreclosing in its name.Ts

B. MERS CONNECTION To

SUB-PRIME LOANS AND SECURITIZATION

Before 1995, typically a qualified home buyer applied for a mortgage
loan (whole-loan) with his/her local bank, credit union or savings and
loan.7u The credit-worthy borrower agreed to make payments until the
mortgage debt was paid in full. Around 1995, a new breed of loan came
into piay-the sub-prime loan. These loans (often times for one hundred
percent or more of the market value of the residential property and no
longer dependent upon a borrower's credit worthiness) changed the
landscape of mortgage banking, leading, in part, to the current foreclosure
crisis. These loans were created and supported by lawmakers. For
example, according to Congresswoman Maxine Waters:
[U]nder the outstanding leadership of Mr. Frank Raines everything in
the 1992 act has worked just fine. ln fact, the GSE's fFannie and
Freddie] have exceeded their housing goals. What we need to do today
is to focus on the regulator, and this must be done in a manner so as not
to impede their affordable housing mission, a mission that has seen
innovation flourish from desktop underwriting to 100 percent loans.77

Knowing that their borrowers were not crcdit worthy and that the
borrowers' home mortgages would almost certainly end in default,
72. R.K. Arnold, Ies, There Is Life On MERS, 1 I PRoB. & PRoP. 16,32-34 (1997).
73. John R. Hooge & Laurie Williams, Mortgage Electronic Registralion Systems, Inc.: A Survey
of Cases Discussing MERS Authority To Act,NoRToN BANKR.LAw ADVISoR, Aug. 2010, at 2.

74. Id.
75. Laura Marcinck, BoJA, Citigroup Say Mortgage Database Draws Scrutiny In Forecktsure
Probe, BrooueERc (Mar. 2, 20ll), http://www.businessweek.com./ncws/2011-03-02/bofa-citigrouppnc-say-mers-mortgagc-databasc-draws-probes.html.

& Lcslie Adlcr (editor), Factbox: The Role tt MERS In Foreclosure Furor,
(Oct. 13,2010), http://www.reutcrs.com/aticlcl2olo/10/13/us-usa-forcclosurcs-mers-idUS

76. Scot Paltrow
REUTERS

TRE69C69720101013.
77. The Secondary Mortgage Market Enterprises Regulatory Improvement Act: Hearing on H.R.
2575 BeJbre the II. Comm. On Fin. Serv. U.S. H.R., 108th Cong. 9 (2003) (statcment of Rcp. Maxinc
Watcrs), availahle ar http:i/www.gpo.gov/fdsys/pkg/CHRG-108hhrg92628/pdf/CHRG-108hhrg92628.

pdf. (emphasis added).
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mortgage lenders unloaded these loans as quickly as possible

to

B:2

large

institutional banks. These banks, in turn, bought and sold the loans
amongst themselves and subsequently pooled them into trusts and then
convcrted them into mortgagc backed securities (also rcferred to as
collateralizcd debt obligations ("CDOs"), meaning that the asset behind the
paper is real property). These CDOs were bought and sold by and to
investors.T8 Mortgage-backed securities were almost uniformly rated AAA
or Aaa by Fitch, Moody's and Standard & Poors.Tu The AAA rating was
appealing to risk adverse investors and thesc mortgagc backed sccurities
ended up in conservative pension funds such as CaIPERS and conservative
investment brbkerage funds owned by companies such as Metlife,
Blackrock. Inc. and Allstate.so
In the midst of creating thesc trusts and mortgagc-backed securities,
MERS was created to shuffle these loans quickly betwcen lenders, leaving
homeowners unable to find out who actually owned thcir mortgage at any
given time.8r
Mortgages would be changing hands dozens of times, going from loan
originators to banks to Wall Street investment houses, which would
collect them by the thousands and package them into complex debt
instr-uments that would be chopped up into shares and sold off to

multiple investors all over the world.82

C. WuaT

IS WRoNG wITH MERS?

After the financial collapse of 2008, MERS began foreclosure actions
on behalf of lenders.83 The creation of MERS allowed mortgage companies

to list MERS as the proxy for the true morlgage holder in local government
records and to record subsequent changes of ownership in the MERS
78. Yasha Lcvinc. How an Obscure Out/it Called MERS Is Subverting Our Entire Sy,stem ol
Property Rrgfth, ALTERNET (Dcc. 16, 2010), http://www.altcrnct.org/cconomy/149189/dude,
whcrc
%27s my mortgage how an obscurc outfit called mcrs is subverting our entirc systcm of'propc

rty

rights/'?pagc:cntire.

79. Peter Cohan, Behind the $4 Trillitn in CDOs: Snean"\ Banks und l(orthless Rarfugs, Derlv

FINANcE (Apr. 26, 2010, l0:45AM), http://www.dailyfinancc.com/2010/04/26lcxplaining-thc-4trillion-cdo-scarn-worthless-ratings-hide-invc/
(also stating that nincty-three pcrccnt of thc 2006 AAA
ratings wcrc latcr downgradcd to jLrnk).
80. Allstare Sue,s BoJA on MBS Purchtrse, ZACKs.coM (Dcc. 30, 2010), http://www.zacks.com/
stock/news/45341/AIlstatc+Sr_rcs+BofA+on+MtsSr Purchasc (last visitcd Fcb. 3, 2012).
81. This lack ofknowledgc oftcn lcd to paymcnts madc to thc wrong bank or lcnder bccausc thc
homeowner could not look to publicly recordcd dccds to detcrminc the evcr changing idcntity ofthcir
Icndcr. Michacl Grovcr, Fed-led Reseorch Reveals Need lbr Better Twin Cities Foreclosure Dato,

CoMMUNITY DIVIDEND (Sept.
display. cfm?id-2200.

1, 2006),

http://www.minneapolisfcd.org/publicationslapers/pub

82. Lcvine, supra notc 78.
83. Robbie Whclan, Lawmaker Questions Power
onlinc.wsj.com/articlc/SB

I

To Foreclose, WALL ST. J.

000 I.1240521 48104865 I 0457558879

I

(Nov. l, 2010), http://

583567372.html.
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system only.8a A spokeswoman for Fannie Mae told the New York Times
that Fannie Mae could never rely on MERS to find ownership of a loan.85
In 2010, Alan M. White (Law Professor at Valparaiso University Law
School, Indiana) matched MERS ownership records against those in the
public domain and found that fewer than thirty percent of the mortgages
had accurate records in MERS.86 Robo-signed documents, inaccurate or
non-existent record keeping, the failure to publically record assignments of
moftgages and the use of MERS as the mortgagee or nominee have led to
the homeowners' inability to figure out who owns and services their
mortgages or to trace back their chain of title. In using the inaccurate and

alleged

to be

fraudulent MERS system, banks are actually denying

homeowners their due process rights before they lose their homes to
foreclosure.

Furthermore, because the MERS system allowed lenders to avoid the
time and expense of going through the County Recorder's office to file and
record title documents, MERS also robs County Recorders of filing fees.
In fact, various county recorders have begun to take action attempting to
recoup some of these fees. In Massachusetts, South Essex Register of
Deeds John O'Brien reported that he had received a green light to withdraw
what could be millions of dollars from Bank of America accounts by
arguing that banks have used MERS to deny the South Essex registry
millions of dollars in fees to which it was entitled.8T Dallas County District
Attorney Craig Watkins filed a lawsuit (later turned into a class action)
against MERS and Bank of America Corp. over unpaid filing fees.88
Similarly, counties in Kentucky, Michigan, Ohio and Oklahoma have also
sued MERS-all claiming that the MERS system has cheated them out of
^RO
"
Illrns lees.
-So-.
homeowners are arguing that MERS does not have a right to
initiate foreclosure actions because MERS does not hold the title and the
corresponding note to their properties. These same homeowners are also

84. Marian Wang, Backgrcunder: A Closer Look at MERS, the Industry's Conlroversial Morlgage
Clearinghouse, PRoPUBLICA (Mar. 7, 2011, 4:53 PM), http://www.propublica.org/blog/itcm/back
(emphasis addcd).
grounder-a-closer-1ook-at-mcrs-thc-industrys-controvcrsial-mortgagc-clc
85. Wang,supra notc 84.
86. rd.
87. Eric Convcy, Deeds Head Gets OK To Yank BolA Funds, Bos. Bus. J. (April 6,2011,
9:46AM),http://www.bizjoumals.com/boston/news/201
1/04/06/dccds-hcad-gcts-ok-to-yank-bof'afunds.
html; see a/so Austin Kilgorc, Recorder llants To Close Account at Bank oJ America kt Protest MERS,
NAr'L MoRrc. NEwS (Apr. 11, 201I, I l:20PM), http://www.nationalmortgagcnews.com/on_features/
recorder-wants-to-closc-bofa-account- 10244 I 7- 1.html.
88. Margarct Cronin Fisk, Dallas Revises MERS Filing-Fee Suit to Add All Texas Counties,
BLooMBERc (Nov. l,201 l), http://www.bloomberg.com/news/2011-11-01/dallas-seeks{o-add-alltcxas-counties-to-mcrs-fi ling-fce-suit.html.
89. rd.
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arguing that the MERS system does not accurately show which lender
holds the trust deed for title on the foreclosed properly. Fuftherrnore, even
if MERS forecloses a propefty for a lender (that does not actually havc titlc
and the coresponding note to the property), an argument could be made
that the lender may be prohibited from reselling the propcrty because the
lender cannot sell that which it does not own. According to recent courl
rulings, there may bc no standing to foreclose without proof of title and the

note, there may be no standing to foreclose.e0 To foreclose on real
property, thc plaintiff must establish the chain of title entitling plaintiff to
relief.ei MERS has acknowledged, and recent cases have held, that MERS
is a mere nominee-an entity appointed by the true owner simply for the
purpose of holding property in order to facilitate transactions.e2 Recent
court opinions strcss that this defcct is not just a procedural one but is also
a substantive failure, one that is fatal to the plaintiff s ability to foreclose.er
Sheila Bair, former Chairperson of the FDIC, tcstified before a Senate
Committee opining that flawed banking processes, including faulty

transfers

of

loan documents, "have potentially infected millions of

foreclosures, and the damages to be assessed against these operations could
be signifrcant and take years to materialize.""a Bank-friendly legislators
and attorneys generally would have the public believe that the entire
economic recovery is tied to the public's willingncss to look the other way.
MERS was sct up without considcring how it would destroy or

seriously dilute accurate and recorded chain

of title records in event of

mass foreclosure. Already, chains of title have been lost in thc frcnzy of
trading and packaging these mofigages into morlgagc-backed securities.
Today, MERS servicers and related foreclosure mills are literally breaking
a centurics-old custom that protected propcrty rights by requiring every
sale ofproperly to be publically recorded (pursuant to race/notice statutes)
and requiring that any crcditor claiming a right to foreclose demonstrate
clear titlc (with an cndorscd note in the creditor's name and a record at the
county office showing transfer of the propefiy). Subsequently, many

90. See U.S. Bank National Ass'n v. Ibanez.94l N.E.2d 40, 44 (Mass. 20ll); In re Agarrl.4l4
B.R. 231, 254 (Bankr. E.D.N.Y. 201 1).
91. Ellcn Brown, Homeowners' Rebellion: Could 62 Million Homes Re l'oreclosure-Proo/?,YES!
MAGAZINE (Aug. I 8, 2010), http://www.yesmagazinc.org/ncw-cconomy/homcowncrs-rcbcllion-could
62-million-homcs-bc-forcclosurc-proot-.
92. Id.

93. Id.
94. Oversight

ol Dodd-f'ronk Implementcttion: Monitoring Systematic Risk and Promoting
Financiol Stobili1,: Hearing Belore the Senote Comm. On Banking, House., ond Urban AlJairs, 112
Congrcss 22 23 (201 l) (statcmcnt of Shcila Cl. Bair, Chairman, Federal Deposit Insurancc
Corporation), available

at

http:/,/banking.scnatc.gov/public/indcx.cfm?FuseAction:Files.View&File

Storc id-94d50f] a-75cb-4586-b025-76c4,18708 I 6b.
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homeowners can no longer search public records to find out who holds
their mortgage because the record shows MERS as the moftgage holder
and/or the purchaser of the foreclosed property, even though financial
entities may act as a tmstee to transactions. Chain of title may become lost
due to its inability to be traced amongst the hundreds of thousands of
MERS transactions. In the event the chain of title is lost (or at least
diluted), MERS has a negative effect on the mortgaged homes, and each
adjoining property adjacent to those homes, including those without a
mortgage." MERS is simply not a viable substitute for the four hundred
year old system ofpublicly recording deeds pursuant to racelnotice statutes
in county records offices that make the deeds available for anyone to
reference in determining property rights.

D.

RECENT

CouRr RuIrNcs CrurIceI oF MERS

MERS and securitization problems have come to light in several
publicized court cases. A sampling of these reccnt cases include:

1. U.S. Bank National Association v. Ibanez
In January 2011, the Massachusetts Supreme Court affirmed a lower
court's invalidation of two home foreclosures, stating that lenders wells
Fargo Bank and U.S. Bank had failed to prove that they owned the
mortgages.e6 lbanez dealt with loans that had been pooled into mortgagebacked securities. The two foreclosures were made in the names of wells
Fargo and US Bank; however, neither of the banks had written mortgages.eT
Instead, they were acting as trustees, or financial caretakers, for pools of
loans made and serviced by other lenders.e8 The Massachusetts' Supreme

Couft stated:
We agree with the judge that the plaintiffs, who were not the original
mortgagees, failed to make the required showing that they were the
holders of the mortgages at the time of foreclosure. As a result, they
did not demonstrate that the foreclosure sales were valid to convey title
to the subject properties, and their requests for a declaration of clear
title were properly denied.ee
The court stated that, for plaintiffs to obtain the judicial declaration

of

95. See Scction 5 infra.

96. E. Scott Reckard, Foreclosure Ruling Could Be Setback.fbr Banks,L.A. TrMES (Jan. '7,2OIl),
http://articles.latimcs.com/2011/jan/07/business/la-fi-forcclosure-ruling,20ll0107.
Sce also Ibanez,
941 N. E.2dat44.
97. Id. at96.
98. Rcckard, supra note 96.
99. U.S. Bank Nat'l Ass'n v. Ibancz, 941 N.B.2d 40,44 (Mass. 201l) (emphasis addcd).
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clear title "they had to prove their authority to foreclose under the power of
sale and show their compliance with the requirements on which this

authority rests."r00 Plaintiffs could not provide this proof.rol Plaintiffs
needed to be assignees of the mortgage at the timc of the notice of sale and
subsequent foreclosure salc in order to exercise the power of salc contained
in the mofigagcs.'ut Furthermore, the Couft held that, like a sale of land
itself, the assignment of a morlgage is a conveyance of interest in land that
rcquires a writing signed by the grantor.r03
As for the rcmedy in the case, the Supreme Court of Massachusetts
rulcd that the defendants' foreclosures had to be undonc bccause industry
securitization practices had violated real estate law governing how
mortgagcs could be transferred.ioa Massachusetts is one of twenty-scven
non-judicial foreclosure states. Although this ruling is only binding in
Massachusetts, we can expect the other twcnty-six states to more closely
cxamine their previous lower court rulings. The end result may be an
individual homeowner that owes the holder of their note the dollar valuc of
the morlgage on the property; however, the properly itsclf is no longer
collateral for the loan.
Other courts have agreed with the reasoning in lbanez. For example:
It is the general rule that ooufis have power to vacate a foreclosure sale
where there has been fraud in the procurement of the foreclosure decree

or

where the sale has been improperly, unfairly

or

unlawfully

conducted, or is tainted by fraud, or where there has been such a
mistake that to ailow it to stand would be inequitable to purchaser and
parties.l05

The lbanez problem highlights the flaws with the securitization
process and the MERS system. Its failure to publically record deed
transfers and conveyances (along with sloppy papcrwork) led these
mortgage transfers to be deemed invalid.

2. Inre Agard
case entitled In re Agard, a crcditor
sought relief from an automatic stay to foreclose on a second intercst in the

ln the course of the bankruptcy

100. Ihanez,94l N.E.2d at 51 (cmphasis addcd).
101. Id. at 54.
102. ld. at 55 (citing In re Schwortz,366 B.R. 265,269 (Bankr. D. Mass. 2007) ("Acquiring thc
moftgagc aflcr thc cntry and forcclosurc salc docs not satisfy thc Massachusctts statutc.").
103. See Id.
104. Tlrom Wcidlich, Foreclosures May Be Undone hy Massachusetts Rttling on Mortgage
Transfbrs, LILooMBERG (Jan. 6. 2011), www.bloomberg.com/ncws/print/2011-01-06.

l05.6Angcls, lnc.v.Stuart-WrightMortgagc, Inc.,85Cal.App.zlth1279,1286(2011);seealsoln
re Agald. 444

B. R. 23 |

. 244 ( Bankr.

E. D.

N.Y.

20

1I

)
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debtor's real property.'06 MERS, as an intervener, argued that the terms of
its membership agreement with the original lender and its successors in
interest, as well as New York state agency laws, gave MERS the authority
to assign a mortgage.tot MERS argued that it held legal title to mortgages
for its members/lenders as both "nominee" and 'omortgagee of record."r08
In his highly critical response to MERS's request that the Court analyze the
MERS business model, Judge Robert E. Grossman stated:

The Court recognizes that an adverse ruling regarding MERS's
authority to assign mortgages or act on behalf of its members/lenders
could have a significant impact on MERS and upon the lenders which
do business with MERS throughout the United States. . . . This Court
does not accept the argument that because MERS may be involved with
50oh of all residential mortgages in the country, that is reason enough
for this Court to turn a blind eye to the fact that this process does not
comply with the law.roe

The Court rejected MERS arguments that it acted as nominee,
mortgagee or agent, adding that "in all future cases which involve MERS,
the moving party must show that it validly holds both the mortgage and the
underlying note in order to prove standing before this Court."rr0

3.

Bevilacqua v. Rodriguez

This Massachusetts Supreme Court case involves the rights of a third
party Bevilacqua, who acquired title to a home in good faith against the
procedural and legal safeguards surrounding the foreclosure process and
procedural protections against wrongful foreclosures."t Bevilacqua
acquired a home by quit claim deed from U.S. Bank (as trustee and note
holder) in 2006.112 U.S. Bank initiated foreclosure on the home's previous
owner Pablo Rodriguez without receiving an official mortgage assignment
from MERS."' Unforfirnately, U.S. Bank did not actually have title to the
property when it transferred the home to Bevilacqua.tta On Aprll 12,2010,
Bevilacqua filed a "try title" action in the Massachusetts Land Court to
compel Rodriguez to try title to the property.t'5 In his complaint,
Bevilacqua claimed to reside at the property and hold record title but,

106. In re Agartl,444 B.R. at 235.

t07. Id.

t08.

rd.

109. rd.

ll0.

l.

Id,at254.

II
Bcvilacquav. Rodrigucz, 955 N.E.2d 884, 918 (Mass. 2011)
I 12. 1d. at 888.

tt3.

rd.

lL4. rd.
115. rd.
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because MERS had not assigned the mortgagc to U.S. Bank at the time of
foreclosurc, Bevilacqua allegcd that therc was a cloud on his title in the
"the possibility
form
an adverse claim by Rodriguez against
Bevilacqua's title to the property.""o Rodriguez had not been located and
did not enter an appearance in this case."t

of

of

In 2005, Rodriguez grantcd a mortgage on the properly to MERS, as
nominee 1'or Financc Amcrica, LLC.rr8 This mortgage was recorded.rre As
of June 29, 2006, MERS had not assigned this mortgage to U.S. Bank,
however, on this date, U.S. Bank cxecuted a foreclosurc deed refercncing

the mortgage and purporting to transfer the property pursuant to a
foreclosure sale from U.S. Bank to U.S. Bank "as Trustec undcr thc

securitization Servicing Agrccment datcd as of July 1, 2005 ."r20 One
month later, MERS assigned the mortgage to U.S. Bank in a recorded
Irr A confirmatory foreclosure deed was then grantcd on
assignmcnt.
Octobcr 9,2006, by U.S. Bank to U.S. Bank as trustee under the scrvicing
agreement.rrt On October 17, 2006, U.S. Bank, as trustec, granted a
quitclaim dced to Bevilacqua.rr'
The issue in this case was whether a person who holds titlc to property
by viture of a rccordcd dced, but whosc title is clouded by a possible
advcrse claim due to deficiencies from a prior forcclosure in his chain of
tile, has standing to try titlc. The Massachusetts Supreme Court, citing
prccedent from U.S. Bank National Association v. Ibanez, wrote that
"Massachusetts adheres to the familiar rule that one who sclls under a
power of salc must follow strictly its terms so, wherc a foreclosure sale
occurs in the absence of authority, therc is no valid execution of thc power,
and the sale is wholly void."r2a Thc Court continucd to explain that "[o]ne
of the terms of the power of sale that must be strictly adhercd to is the
restriction on who is entitled to foreclose."rz'
The Court reasoned that by Bcvilacqua "alleging that U.S. Bank was
not the assignec of the mortgage at the time of thc purported foreclosurc,
Bevilacqua is necessarily asscrting that the power of salc was not complied
with, that the purported sale was invalid, and that his grantor's title was

l16. Rodriguez,955 N.E.2d,
ll1. Itl.at881.
I

ltt.

lt9.

at 88tJ.

/z/. at 888.

rd.

120. Id.
t2l. td.
122. Id. a1.888.

t23.

rd.

124. Itl.at 892 93(quotingU.S.BankNat'l Ass'nv. lbancz,zl58Mass.637,646 (2011),quoting
Moorc v. Dick. 72 N.E. 967 (1905)).
125. rd.

Summer 2012

MERS AND LOSI'TITLE

"[i]n light of its defective title, the
intention of U.S. Bank to transfer the property to Bevilacqua is irrelevant
and he cannot become owner of the property pursuant to a quit claim

defective."126 The Court then stated that

deed."l27

The Court held that, although the purchaser was in physical possession
of the property when he filed the try title action, he lacked standing because
his chain of title rested on a foreclosure sale conducted by someone other
than the mortgagee or his successors and that a single deed considered
without reference to its chain of title was insufficient to show record title as
required by Massachusetts 1aw.r2t Additionally, the Court held that the
purchaser could not claim record title based on a theory that he was a bona

fide pwchaser for value and without notice and dismissed Bevilacqua's
complaint.r2e

Bevilacqua contrasts the principles of nemo dat quod non habet (you
can't give away what you do not own) and bona fide purchaser (one who
takes in good faith for value and without notice of defect will get legal
protection against claims).''" As exemplified in Bevilacqua, nemo dat
prevails.'tt

One commentator summarized the problems associated with
Bevilacqua as follows:
The court just said you might be able to go back and re-foreclose (on
the property) and prove title, but you do not have clear title now . . . .
The issue for a homeowner has to prove that a foreclosing entity had
the right to foreclose. But
am someone who has bought a
foreclosure, I now cannot sell my home until can prove that the
foreclosing entity had that right of foreclosure, which might be difficult
for me to prove.'"

if I

I

126. Rodriguez,955 N.E.2d, at 888.
t27. rd.
128. ./d at 886.
t29. Id.

130. Adam Lcvitin, Nemo Dat Trumps Bona Fide Purchaser, Credit Slips (Oct. 2011)
http://www.creditslips.org/creditslips/201 I /l 0/ncmo-dattrumps-bona-fide -purchaser.html
t3t. Id.
132. Kcrri Panchuk, Buyer oflnvolid l.'oreclosure Loses Appeal to Clear Property file, HoUstNG
WIRE (Oct. 18.2011).
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V. HOW MERS HAS BROKEN OR DILUTED CHAIN

OF TITLE FOR
BOI'NDA RY DISPUTE S BETWEEN FORECLOSED PROPERTIE S
AND ALL OF THEIR NEIGHBORS

A. MERS Has BRoTeN

oR SEVERELY DILUTED CHAIN oF TITLE

In the midst of buying and selling moftgages betwecn banks and
creating morlgage backed securities, MERS was created to shufflc homc
loans quickly between lenders, leaving homeowners unable to find out who
actually owned their mortgage at any given time.i' In addition to tracking

ownership and servicing rights, when closing on homc mortgages,
morlgage lenders now often list MERS as the "mortgagee of record" on the
paper mortgage rather than the real moftgagee.',4 The morlgage is then

recordcd with the county property recorder's office undcr MERS, Inc.'s
name rathcr than under the lender's name."t Historically, employees of
county recording offices kept rccords of each individual company that
recorded mortgage loans and mortgage loan assignments, but not todaytoday MERS is the only company listed.r36 currently, it is estimated that

MERS holds over half

of all mortgages in the United

approximately 60 million mortgages

I

States-

37

In this process, while MERS holds mortgages as the ..morlgagec of

rccord" promissory notes are separated and sequentially transferred from
community bank to larger bank to investment bank to mortgage backed
security without these transfers between banks ever being publically
recorded or traceable in the grantor/grantee indexcs.l3E Sometimes these
transfcrs are documented in thc MERS system (rather than the county
propefty recordcr's office) and sometimes they are never documented at
all.r3e MERS then initiates foreclosure actions on behalf of lenders.la' As
133. This lack of knowlcdgc often lcd to paymcnts madc to thc wrong bank or lcnder bccausc thc
homcowncr could not look to publtcly rccordcci dceds to dcterminc thc cvcr changing idcntity of thcir
lendcr. Miclracl Grovcr, Fed-led Research Reveals Need l.-or Better Twin Cities Foraclo,sure Doto.THE
FuD. RES. BANK ol' MINIIF.APOLIS (Scpt. 2006), http://www.minncapolisfcd.org/publications papcrs/
pub display.cf m? id:2200.

I34. R.K.Arnolcl,res,ThareLsLifeonMERS, I|-AUGpRoB.&pRop.32,3234(199:). Seealso
Christophcr

L. Pclcrson, f'oreclosure, Subprime Mortgoge Lending, ctnd the Mortgage Electronic
u. crN. L. Rrv. 1359 (2010), for a comprchcnsivc cxplanation of thc MERS

Regi.strdtion sy.stem,78
proccss.
I

35. Pcterson. supra notc I 34, at

I

36 I .

136. Id. at 1362.

& Grctchcn Morgcnson, M[:RS? It May Have Swallowetl Your Loan.N.y.
6,201l, at BUl.
l38 Sae Marian Wang, Backgrounder; A Clo,ser Look at MERS, the Intlusfiy'.s Controversiol
Mortgage Clearinghouse, PRoPUBLTcA (Mar. 7, 201 I ), http://www.propublica.org/blog/item/back
137. Michael Powcll

TrMEs, Mar.

grounder-a-closcr- look,at-mcrs-thc-industrys-controvcrsial-mortgagc-clc.
139. Wang, slpra notc 1 38.
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stated above, courts have held that MERS lacks standing to foreclose on a
particular properfy, and many times, the actual owner of the property
cannot even be determined because offalsified (robo-signed), backdated or
lost/nonexistent records.
This phenomenon also means that the property's chain of title is lost
in public records or severely diluted (because it cannot be traced amongst
the hundreds of thousands of MERS transactions). If the chain of title is
lost for a foreclosed property, any property that shares a common property
boundary line with that foreclosed property may have also lost its senior
rights in a boundary dispute. Boundary disputes between neighbors are
very common; however, they were historically not well publicized. This is

simply because these boundary disputes were previously resolved by
searching chain of title records and dividing property according to the
principles listed above. Now that chain-of-title is destroyed/severely
diluted, these same boundary disputes will require court intervention to set
boundary lines. Additionally, because of clouded titles, both foreclosed
property owners and their neighbors may not be able to sell their properties
because buyers will not be able to obtain title insurance (or provide the
same warranty deed issued by a lender) and consequently, buyers will not
be able to obtain financing.

As an example of these principles, see Diagram B on the next two
pages.

140. Robbie Whclan, Lawmaker Questions Power to Foreclose, WAIL Sr. J., (Nov. 1,2010),http.ll
onlinc.wsj.com/articlc/SB I 000 I 424052'748704865 I 0457558879 1583567372.html.
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Diagram B
MERS Convelzance
Orignai grantor
bclieves hc ov"ms
100 fcct but he
rcally owns Q5 feet,

A convcys East 50 fcet to
B in 1960. Convryance
rccorded and traccablc in
gmntor/grantcc indcx.

. A'coflv,cy$
Bast

B
East 50 ft.

Rcmaindcr
( 1 960)

(

r

l)

lect

. ofhis

:.

rcmaining

e60)

parceJ to C in

.:

1965'.rl

Co*veyancc
pcordcd qqd

traleablc'in
, 'i.:gra.ntt$it,,,.

gra,nree

;

t4qcx'

A conocys hii
rcmaining ZO geit to
D in 1970. Itis
convcyod as 25 feet

bccausi.4i&inks'he
has 25 1'cct lcft to
convcy.

Convey4nccis

'

D

Rcmaindcr
( 1 970)

C
East 25 ft.
(l

e65)

B
East -50 fi
(

l e60)

recordcd as 25 fcct
and 1s traccablc ln

At this point, if

gf,liltor/g;r an tec
1noex.

D convcys what he

thinks is 25 fcct to
E in 2008 (it is
rcally 20 fcct.)

1970 from A.1

LOnvcyancc
recorded and

traceablc in
srantor/srantee

indcr.

"

a

survcy rcvcals that the
original parccl A
contained Q5.fcct.
ruJcs dctcrminc
1oryral
Junlor ano sentol
rights without the need
for litigation. Tracing
back to grantor A, B
will gct 50 feet ( tqflfl).
L Wilt gct lf tecl
( I 965 ). E wi ll gct thc
rcmainins 2O fcct {D
acqurfcd lu lcct m

C
East 25 fi.

(1965)

B
East 50
(l

f1

960)
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Bank three (note holder) conveys the foreclosed property to F in 2010.
There are several problems with this conveyance:

First Set of Problems:

l. Bank Three camot prove it actually owns title to the nropefty because
the note and the moftgage were separated in 2009
IMERS held the
mofigagc and the note was assigned to Bank one, Bank Two, and Bank
Three in a series of transactions and none of thc transaciions were
recorded.) This is a wild deed.
a. Because Bank Three cannot prove they own title to the propeny ro
convey to F, F cannot obtain title insurance on the prop"rty .rri"r,
Bank Three agrees to indemnify F (or provide a warranty deed)
against any title claims or losses as part of F's title insurance pbH.y.
b. Similarly, F cannot provc that he owns title to the property (clouded
litle/wild deed); therefore, F will have a problem r"iting the proper-ty
because:

(tl

Realistically, F will not be able to indemnify a prospective
buyer against any title claims or losses (as Bank thr"" hud don"
for F);

(2) A prospective buyer will

not be able to obtain title insurance
properly's title is clouded and the property has a wild
deed. without titlc insurance or a redeemabl-e warranty deed. a
prospective buyer cannot obtain financing (leaving only cash
because_the

buyers);

(3) A clouded titlc/wild deed will diminish the market value of
the property when F tries to sell the property even ifhe can find a
cash buyer.
Second Set of Problems;

2. whcn F purchased the property in 2010, Bank Three believed that it was
conveying twenty-five feet to F. F also believed that he was purchasing
twenty-five feet. F had a survey done in 2010 to determine boundaries. In
conducting the survey, the surveyor found:

a. Th9 original grantor A (traced back from B and c properlies) only had
ninety-five feet to convey due to a prio^u--.y dir.r.pun"y.

a total of
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b. The surveyor must determine the senior rights between F, C, and B
in order to determine who gets what portion of the ninety-five feet
(senior and junior rights); however, this cannot be determined
because:

(l)

F thinks he owns twenty-five feet, C thinks he owns twenfzfive feet, and B thinks he owns fifty feet.

(2) The surveyor cannot trace F's property back to E due to the
MERS transactions, so you cannot determine whose conveyance
came first in time (thus senior by racelnotice statutes)-F, B, or C.
(3) Therefore, the surveyor carurot determine who has senior and
who has junior rights between F, B, and C.

c. All three properties (F, B, and C) now have unclear

boundary lines

creating a cloud on all three properlies' titles.

(1) F, B, and C will have to disclose the boundary discrepancy
when they attempt to sell their properties.
(2)

The boundary discrepancy

will

create a cloud on title for all

three properties, diminishing the properties' values.

(3) The cloud on title will make it impossible for prospective
buyers to obtain title insurance (and financing) on any of the three
properties.

d.

of the broken/diluted chain of title and the boundary
F, B, and C will have to go to court to have their
boundary lines adjudicated (cven if they agree to a compromise)
because a suryeyor cannot make this determination absent a court
Because
discrepancy,

order. This process is expensive and time consuming, holding up land
sales, disposition of estates and family trust, and negatively affecting
the American economy.

B. A PURCHASER MAY NoT BE ASI-B To OeTaIN

TITLE IlvsuRaNce oN
FORICLOSED PRoPERTY PRocEsspo THRoUGH MERS

a

Title insurance "involves the issuance of an insurance policy
promising that, if the state of the title is other than as represented on the
face of the policy, and if the insured suffers loss as a result of the
difference, the insurer will reimburse the insured for that loss and any

H
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related lcgal expenses, up to the face amount of thc policy."r4r When a title

insurance policy reprcsents that

a titlc search was made, it impliedly

rcpresents that the dcfects, impediments and other matters mcntioncd in the
policy and excludcd from covcrage are thc only ones disclosed by a scarch
of public records (or disclosed on a new proper survey commissioncd at thc
timc the policy is issued). To thc average person who has paid for a titlc
search made in connection with a policy of titlc insurance, thc policy itself
servcs as thc abstract of title.ra2 The GAO 07-40l rcported on thc nefarious
loss and loss adjustment claims of title insurance premiurns.ra3 The concept
of title insurancc is largely not understood by thc averagc homcowner.
Title insurers pay fcw claims (usually high dollars) with only five percent
of the prcmiums paid as losses/ loss adjustments (2005).raa
MERS has broken or sevcrely diluted the chain of title for forcclosed
propcrlies (see Diagram B abovc) and their neighbors (with scquential

conveyances and a boundary discrepancy). Consequently, all of thcse
homeowners will havc clouded titles. With clouded titles, subsequcnt
purchascrs of any of these propcrties (foreclosure or neighbor with
scquential conveyance and boundary discrepancy) will not be able to obtain
titlc insurance without spccific cxemptions, and in turn, they will also not
be able to obtain financing, leaving only invcstment purchasers able to pick
up properlies for cash at a discountcd price. Thcse samc invcstors may not
be able to rescll thcse propertics-except to other investors. In fact, many

pundits have attempted to tic uncmployment and cconomic recovery
dircctly to thc housing crisis while porlraying homeowners as irrcsponsible
for failing to pay thcir mortgagcs. What thcy have failcd to acknowledgc is
that, at thc end of the day, the United States has a glut of houses availablc
to very fcw lcgitimately qualified buyers. Gone are the days of income
statcd loans, $0 down payments and giving mortgagcs to anyonc with a
pulsc. Letting lcnders and MERS off the hook without liability after their
own strategic defaults and mortgage swaps for pennics on the dollar will
not increase the number of qualified buycrs. The real question is, who will
buy thesc titlc-defective houses now?
Thc invcntory of foreclosed propcrlies is being off-loaded to cash
paying investors. Many of thcse investors pay cash allowing thcm to act

quickly without lendcr involvement. Lcnders typically rcquirc titlc
insurance as a condition of a real property loan. Investors, paying cash to
141. Lick Mill Crrcck Apartmcnts v. Chicago Titlc Ins. Co.,283 Cal. Rptr. 231,233 (C]t. App. l99l).
Seealso C^t-. INS.CoDE{ 123,+0. l(Wcst20ll).
142. Banvillc v. Schmidt, I l2 Cal. Rptr'. 126, l3l ,36 (Ct. App. 1971).
143. U.S. Gov'T AccouNrABrLITy OFFlcE. GAO-07-401. Trrln INSUnANCE: AcroNs NEEDED ro
IMPROVE OVEITSIGITI oF TIlE TITLE INDUS IIIY AND BETTER PROTEC-T CONSUMERS.4I 12 (2007).

t44.

rd.
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purchase properties, may forego title insurance. Although these investors
are presumed to be bona fide purchasers, they may not hold clear and
marketable title or titlc insurance on the property they purchased. In fact,
they may have to litigate.ras In actuality, this resourceful cash buyer may
be stuck with the property purchased. When the investor attempts to resell
the property to a subsequent purchaser, they will have a problem. In this
sccnario, a prudent lender will require additional title insurance
endorsements as protection against clouded title issues. Title companies
will not offer these endorsements and, when the subsequent purchaser's
loan falls apart, the investor will be stuck with the properfy unless helshe
can find another cash buyer or file an expensive and lengthy quiet title

action. Also, if the investor attempts to sell the properly, he/she faces
liability including, but not limited to, contract rescission due to state
disclosure statutes.ra6 Time will prove that the purchase of many

foreclosures (aI any price) was a foolish investment. Purchasers should be
asking'oHow good is the warranty (on a warranty deed) issued by a limited
liability company liquidating an inventory of housing?" See Section VII
below regarding consumer protection tips regarding purchasing
foreclosures.
We have already startcd to see this MERS problem in the context of

title insurance become a reality. According to Bloomberg October

20,

2010 "Fidelily National To Require Banks To Sign Foreclosure Warranty,"
because of the problems with MERS, in order for an individual buyer to
obtain title insurance on a foreclosed home purchased from a bank, banks
were required to provide a written indemnity to the title insurcr and buyer
stating that the bank actually owns the properly and would defend against
any subsequent claims on title,raT At one point in October 2010, Old

Rcpublic was reportedly refusing

to write title

policies

for

some

foreclosures all together'a' (although this policy was subsequently changed
and the indcmnification requirement was relaxed).14e Why? Because if one

145.

See Bcvilacqua v. Rodrigucz, 955 N.E.2d 884 (Mass. 201 l).
146. See Scotch Bonnett Realty Corp. v. Matthcws, 417 Md 570 (201l) (analyzing the diffcrcnccs
bctwecn a forgcd decd and a deed obtained by false pretenses in Maryland; a deed obtaincd through
fraud, dcceit or trickery is voidablc as bctwccn the parties thercto, but not as to a bona fide purchascr.
A lorgcd decd on thc other hand, is void ab initio).
147, Daniellc Kuccra, Fidelity National To Require Banks To Sign Foreclosure Wanan1t,
BLooMBERc (Oct.20,2010), http://www.bloomberg.com./ncws/2010-10-20/fidclity-national-torcquirc-banks-to-si gn-wananty-for-forcclosure-sales.h1ml.
148. Stephanie Atmour, Old Republic To Stop lltriting Policies For Some Foreclosures, USA
TODAY (Oct.2.2010), http://www.usatoday.com/money/cconomy/housing/2010-10-02-old,republicforcclosurcs-N.htm.
149. Danicllc K.uccra, Fidelity Nationetl Drops Plan F'or Lender Foreclosure Guarantee,
BLooMBERc (Oct. 27 , 2010), http://www.bloombcrg.com/news/2010-10-27/fidclity-national-dropsplan-for-lcnder-fbreclosure- guarantcc.htm l.
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of thc four major title companies required indemnity or refused to insurc
foreclosures altogether, this would bc thc dcmise of the title industry. The
problcms with boundary disputes will soon follow.
The only thing holding the title companies together is a piece of duct
tapc and a stick of gum. Currcntly, title companies are being hit with large
claims due to the loss of priority of licns and loans (another form of junior
and scnior rights).

As shown in Diagram B abovc:
o

A

bank cannot prove that

it actually owns the foreclosed property

because the note and the mortgage are separated crcating a wild
deed.

o As a result, a first subscquent buyer of the foreclosed property may
not be able to obtain title insurance unless the bank agrees to
indemniff this first subsequent buycr against any title claims or
losscs as part of the first subsequent buyer's title insurance policy.

o Even if the bank and the title insurer work together to provide titlc
insurancc to this first subsequent buyer for the foreclosed
property, when this first subsequcnt buyer goes to re-sell the
forecloscd property to a sccond subsequent buycr, the first
subsequent buyer will have a clouded title and wild deed and the
sccond subscqucnt buyer will not be able to obtain title insurance
and financing without indcmnity from the first subscquent buyer
(which in all likelihood this buyer cannot provide).
o

If

thcre is a boundary disputc and land shortage as a result of
scquential conveyanccs between the first subsequcnt buyer and
his/hcr neighbors and the parties cannot trace the conveyanccs
back to the original grantor to determine junior and senior rights
because MERS has destroyed or severcly diluted chain of title
rccords, this first subsequent buyer's neighbors will also have
unclear boundaries, clouded titles that must bc disclosed and these
neighbors will not be able to sell thcir properties
rcquiring title insurance to obtain financing.

. This first

to

buyers

subsequent buycr's propcrty and all of this party's
neighbors' propertics will be diminishcd in value because of thc
clouded titles on thcir propcrtics.
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TORRENS SYSTEM-AN ALTERNATIVE?

The only known alternative to the chain of title system is the Torrens
system which registers the owner, not the 1and.1s0 Minnesota and
Massachusetts (via the Massachusetts Land Court system) have cstablished
Torrens systems, as well as cities such as Chicago and San Francisco,
where fire destroyed the land title rccords.rsl
To instifute a Torrens system, you must have a court finding that
eliminates the necessity for a chain of title and a declaration of the property
location.rs2 Under the Torrens system, the owner's certificate of title
defeats any competing claims not declared at the initial proceedings.'tr
Furthermore, a Torrens system would require a survey and court costs for
each individual property. Conceivably, if done properly, a Tonens system
would take hundreds of years to create-not exactly a feasible solution.
Additionally, once established, each state must guarantee rights of
ownership and establish a fund to pay the costs for errors in court
determined ownership. Although a Torrens system would, in essence,
eliminate the need for title insurance, it would be too expensive and take
too long to implement. As it stands, there is simply no reasonable
alternative to maintainins our chain of title svstem-a svstem that MERS
has frustrated.

VI.

CONCLUSION

Recently, there have been calls to create a national system/standard for
originating, selling and servicing mortgage loans.i5a The MERS system is
an example of a flawed national system that did not take into account the
fact that each state determines its own real property laws and recording
system. A nationalized system simply will not work. Land ownership is
local. Each state has its own laws governing the real property and the laws
applicable to one state cannot work in another state.

Kurt Pfotenhauer, chief executive of thc American Land Title

Association, said MERS is an "elcgant solution" to the inefficiencies

I50.

CURTIS M. BRowN, WALTER G. ROBILLARD & DONALD
CONTRoL AND LEGAL PRINCIPLES. 52 53 (6th cd. 2OO9).

of

A. WILSoN, BRowN'S BOTNDARY

151. Id.at53.
152. Id.

153. rd.
154. Christophcr Whalcn, The lbanez Decision: Whot It Means F'or Homeowners and Investors,
REUTERS (Jan. 10, 201 l) (rcfercncing An Open Letler To U.S. Regulators Regarding National Loan
Seruicing Standards (Dcc.2l,2010)), http://blogs.rcuters.com/christophcr-whalcn/2011/01/10/theibancz-dccision-what-it-rneans-for-home-owners-and-invcstors.
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paperwork.rs5 Although hc would welcome more rcgulatory oversight,
Pfotenhauer said title companies have found the database to be accurate
and that its main flaw is that it doesn't contain every mortgage in America.
This is a remarkable statement from a title insurance industry
representative. Thc idea may be to apply the golden rule-he with all the
gold rulcs. If MERS controlled all mortgages, maybe MERS would be
deemed too big to fail (like AIG). However, land title is not about
securities. It just so happened that mortgage backed securities were formed
as a market gamble. Investors may have gambled and lost, however,
MERS cannot be allowed to ruin land titlc as a result of this securitization.
MERS, a shell company with forty-five employees and 20,000 Vice
Presidents (paying $25.00 each for the right to use thc MERS name), may
destroy our land title records affecting all American homeowners (not just
those unfortunate cnough to face foreclosurc) if appropriate actions are not
taken. chain of title destruction boils down to the destruction of a basic
American right-land ownership with a verifiable clear title. If states are
forced to accept a new system, Americans will lose the legal theories that
establish and protcct real property rights including marketable title,
prescriptive rights, acquiescence, equitable estoppels, adverse possession
and others. Think about the following:
o

Do we really want to forcc Americans to litigatc their properly
rights that were documented and maintained for nearly 400 years
until the introduction of MERS?

o

If

these conclusions are incorrect, why did the title insurance
industry threaten to refise to insure foreclosures in October
2010?'s6

r

What is the indemnity relationship bctween lcnders and titlc insurers
today (keeping in mind land title insurance covered risk usually
includes fraud or forgery in the execution of documents in the

l-55. Ariana Er"rnjung cha, Stcvcn Mufson, tlow The Mortguge Clearinghouse MERS Became A
villoin In the Foret'lastrre Ma.rs, wessrNGToN Posr (Dcc.30,2010), http://www.washington
post.com/wp-dyn/contcnt/articlc/20 I 0/ t 2/30/4R20 I 0 t23003056.hrm1.
156. David Strcitflcld, Contpanlt Stops In,suring Title In Chase h'oreclosure,s, N.y. TIMTIS (Oct. 2,
2010). In April 2011, the Michigan Court of Appcals held that MERS was ineligiblc to usc Michigan's
nonjudicial lbrcclosurc proccss bccausc MERS did not mcct fbrcclosurc by advcrtiscmcnt rcquircmcnts
and MERS should havc filcd thc forcclosurcs through Michigan's judicial forcclosurc proccss. Austin
Kilgorc" MERS Ruling Forces HUD to Refbreclose on Mich. Rco, National Mortgagc News (May 27,
20ll). Most major titlc insurancc company undcrwriters had ccased issuing titlc insurancc to any
propcrties whcrc MERS closcd by advcrtiscmcnt. Conscqucntly, Michigan REO propertics in HUD's
invcntory that cannot closc duc to thc inability to obtain titlc insurance, must be re-fbrccloscd. 1d.
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chain of title (deeds, mortgages, mortgage satisfaction pieces,
etc.)?157

On October 13,2010, the American Land Title Association (ALTA)
indicated that title insurers are looking to lenders to provide appropriate

indemnities.tt' In fact:
ALTA drafted a model indemnity agreement with Fannie and
Freddie that acknowledged the insurer's obligation to defend its
policyholders in the event of a court challenge to the property's title,
and required the servicer to reimburse the title insurer for any cosl of
defending the title of the purchaser of an REO property.r5e
Title insurers are aware of the problems and are presumably paying claims
for loss of priority (subordination).
Fast forward, first time buyers purchase their first home with the

"title insurance indemnification from lenders" policy. The title is

not

repaired, there may or may not be bona fide purchaser rights which may or
may not be trumped by nemo dat theories. The first time buyers offer to

sell the home; can they indemnify the title insurance company for the
subsequent purchaser?

VII.

CONSUMER PROTECTION TIPS

Although foreclosed properties may appear to be a 'obargain," no
American (from the sophisticated investor to the layperson buying a home
for their family to reside) should purchase a foreclosed property owned by
a bank or seryicer without first taking the following actions with the advice,
counsel and assistance of a licensed attorney in your state well vcrsed in

real property laws and litigation, boundary disputes, title

insurance,

financing and contract law:
L Do not pay cash for a foreclosure, even if you have cash available.
2. Do not rely on the'owarranty" provided by an LLC or an individual
seller unless they provide indemnity in the form of collateral or a securify
interest separate from the deed and of value equal to or greater than the
purchase price ofthe subject property.
3. Obtain an o'Owner's Policy" from a reputable title insurer in
addition to and separatc from a "Lender's Policy."r60 The Owner's Policy
157. House Financial Scrvices Subcommittec on Housing and Community Opporlunity, Testimony
of Annc Anastasi (Presidcnt of the American Land Titlc Association) on Behalf of the Amcrcian Land
Title Association, RobtrSigning, Chain ti' Tille, L<tss Mitigation, and Other Issues in Mortgage
.Servlcirg (Nov. I 8, 2010).
158. 1d. at 13.
159. rd.
160. Lcnders routincly ncgotiate

"ALTA Endorsemcnts" to title policies. Title insurcrs want this
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should contain specific endorscments and should protect the buycr against
liens on the subject propefty. Consult a knowledgeable attorney for thc
requisite language and endorsemcnts that must bc contained in the Owncr's
Policy.
4. Do not buy a forcclosure with a sequential conveyancc without
obtaining a chain of title on the property to be purchased (and on all
adjaccnt parccls as thcse may have also becn prior foreclosures). If the
chain of titlc cannot be madc available, there may be a probletn."''
5. Retain a qualified attomcy to render a written opinion as to the
status of title to the foreclosed property, title insurance covcragc and any
cxccptions to titlc insurance coverage.
6. Verifo that thc attorncy you rctain has proper emors and omissions
(malpractice) insurancc coverage that cxcecds the value of thc property you
arc considcring purchasing.
7. As an innocent purchaser, know the differcnce betwecn a decd
obtained by fraud and a decd that has bcen forged. lf a deed is forged, it
cannot pass good title. Ifa deed is procured by fraud, then it can pass good

titlc to a bona fide purchascr without noticc.r62 However, to realize

the

property rights may require cxpensivc litigation and a quiet title action may
havc a pcriod of time (oftcntimes years) to takc effcct.

Thc bottom linc is that if two propcrtics have equal appeal and all
othcr factors being cqual between purchasing a foreclosure versus a nonforcclosure, it rnay be preferablc to purchasc a non-forcclosure unless you
are willing to perform thc neccssary and substantial due diligence on the
forccloscd property with the assistance of a qualificd attorney.

VIII.

EPILOGUE

Prior to this arlicle's publication, sevcral cvents occuned, includrng:

1. An audit by San Francisco county officials of approximatcly four
hundred reccnt foreclosures revealed almost all had either legal violations
or suspicious documentation-eighty-four perccnt of the files contained
apparent clcar violations of law and two-thirds had at least four violations
or irrcsularities.'63 This audit examined filcs between January 2009 to
additional insurancc to protcct thcir invcstmcnt fiom adversc titlc clairns. Oflcntirncs, titlc insurcrs will
spcnd thousands ofdollars on duc diligcncc bcforc lcnding on largc rcal propcrty loans.
16l. Bcvilacqua v. Rodrigucz. 955 N.E.2d 884, 9l13 (Mass. 201l). Ncrno dat trumps bona fidc
purclrascl riglits. Adam Lcvitin. Nemo Dtrt Trunps Bontt Fide Purchaser, Crcdit Slips (Oct. 20ll).
-purchascr.html
http://www.crcditslips.orglcrcditslips/2011/10/ncmo-dartrttnrps-bona-fidc
162. See Scotch llonnctt Rccalty Corp. v. Matthcr'vs.4l7 Md. 50,570 (Bankr. D. Md. 20ll).
163. Grctchen Morgcnson,lllllt (Jnuners Erlensive f'ltn';s in Foret'losures"N.Y. TIMES (Fcb. 15. 201 2).
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Banks involved in buying and selling foreclosed properties appear to be

aware

of potential problems

if

gaps

in the chain of title cloud

a

subsequent buyer's ownership of the home. Lou Pizante, a partner at
Aequitas who worked on the audit, pointed to documents that banks
now require buyers to sign holding the institution harmless if questions
arise about the validity ofthe foreclosure sale.'o'

Subsequently, Democratic Leader Nancy Pelosi and Congresswoman
Jackie Speier sent a letter to Attorney General Eric Holder asking him to
involve the Justice Department's Financial Fraud Enforcement Task Force

to

examine whether any violations

Francisco.

of

Federal law occurred

in

San

166

Furthermore, the MERS servicer identification system often does not
produce any information on the beneficial ownership of loans.167 Instead, it
states: 'olnvestor: This investor has chosen not to display their information.
For assistance, please contact the servicer."r68 Does this ambiguous
sentcnce mean (1) MERS does not know who owns the loan (meaning that
we no longer have a record keeping system to track lcgally recognized
ownership interests in land back to a root of title) or (2) the owner of the
loan acfually refused to be identified (meaning that the MERS systcm has
abated an important legal incentive to provide public notice of land
ownership interests)?r 6e
2. New York Attorney General Eric Schneiderman filed a civil suit
against various units of JP Morgan Chase, Bank of America, Wells Fargo,
MERSCORP and MERS over the use of MERS in foreclosures.'to The suit
alleges that the creation and use of MERS has resulted in a wide range of
deceptive and fraudulent foreclosure filings in New York State and the
federal courts, including the use of robo-signers who failed to review the
underlying records as required and served to disguise gaps in chain of

1

64. Morgcnson,supra note 163

165. rd.
166. Prcss Rcleasc, Pelosi, Speier Request Justice Department Examination inn Possible Violations
q/ Federal Lav' in San Francisco Foret'losures (Fcb. 17, 2012), http://www.democraticleadcr.gov/
ncws/press?id:2496
167. Unitcd Statcs Housc of Rcprescntativcs Committec on thc Judiciary, writtcn Testimony of
Christophcr L. Pcterson, Forec:losed Juslit:e: Causes and E/fbcts of the Foreclosure Crisis (Dcc. 2,
2010).
1.68. rd.
169. Id. (also stating "We must recognize that our heritage of legal certainty in propcrty rights
crcated by thc interaction of public recording systems and land title statutes is an important national
cconomic resource that has bccn dcpleted by the MERS system").
170. Yvcs Smith, Schneidermon Files Civil F'raud Lawsuit Against Three Major Banks.for Use o/
I1ERS, Naked Capitalism (Fcb. 23, 2012). Sec also Prcss Rcleasc: A.G. Schneiderman Announces

Major Lawsuit Against Nation's Largest Banks For Deceptive

&

Fraudulent Use oJ Electronic

Mortgage Registry (Fcb. 3,2012) http:i/www.ag.ny.govimcdia ccnter/20l2lfcblfeb03a l2.htrnl.

402

HAS'IINGS BUSINESS LAW JOURNAL

titlc.rTr Thc complaint allegcs that the

Vol.8:2

practices outlined harmed

homeowners and undcrmined the intcgrity of the judicial foreclosurc
process.rT2 The lawsuit alleges that employees and agents of various
financial institutions namcd, acting as "MERS certifzing officers" havc
repcatedly submittcd court documents containing falsc and mislcading
information that made it appear that the foreclosing bank had authority to
do so when it actually did not have this authority.rT3
This lawsuit further allegcs that MERS has effectively eliminatcd
homeowner's and the public's ability to track property transfers through thc
traditional public records system and asserts that this information is now
stored only in a private database plagued with inaccuracies and errors over
which MERS and its financial institution members have sole control.rTa
3. After lengthy negotiations and prior opting out by many state
attorneys' general, it appears that lcnders and the attorneys' gencral will
come to an agreement for partial settlement on foreclosure practices in thc
amount of $26 billion.rTs The settlement had been previously held up by
concerns of New York Attorney General Eric Schneiderman that the terms
provided too broad of a release for banks for past misdeeds and would
make future investigations difficult; however, Schneiderman was able to
win concessions on this point.176 Releases are expected to be limited to thc
foreclosure process and prosecutors and regulators will still have the right
to investigate other possible violations such as the assembly of risky
mortgages into sccuritics that wcre sold to investors and then wcnt bad
along with insurance and tax fraud.'77 Officials will be able to pursue any
allegations of criminal activity.rTs Furthermore, Schneiderman's lawsuit
against MERS will be allowed to go forward.rTe Fannie Mac and Freddie
Mac (who combined own about half of U.S. mortgages) will not be covered
by any Attorney General scttlement.r80

l7l.

Smith, rilrpra notc 178. See a/so Complaint filcd in Suprcmc Court of thc Statc of New York,
llle People oJ the State of New York, by Eric T. Sc'hneiderman v. JP Morgan
Chase Bank N.A, et al. (Fcb.3,2012).
112. rd.

Kings County entitlcd

173. rd.
174. rd.

175. Dawn Kopccki and David Mclaughlin, Foreclosure Accord Soid to Ensure Same Terms Jbr
All 50 Stotes, BustNESSwBEr (F'cb. 14, 2012) http:l/www.busincsswcck.com/newsl20l2-02
l4lforcclosure- accord-said-to- cnsurc-terms-for-all-50-statcs.html; Scc also Nclson D. Schwartz and
Shaila Dcwan, States Negotiate $26 Billion Agreement.fbr llomeov'ners, N.Y. TIMES (Feb.8.2012),
http://nytrmcs.coml20l2l02l09lbtr siness/statcs-ncgotiats-25-billion-dcal-forhomcowncrs.html'?
pagcwantcd=all.
I 76. Schwartz and Dcwan. srr ra nole 175.
177. rd.

178. rd.
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By allowing Fannie Mae, Freddie Mac and Ginnie Mae to purchase
MERS-recorded loans, the federal government has inadvertently
undennined sensible state consumer protection and land title
laws/records.tt' MERS now faces uncertain legal costs and, going forward,
Congress should bar Government Sponsored Enterprises ("GSEs") from
becoming more deeply involved with MERS.'82 Furthermore, Congress
should not intervene in state's properly laws with a MERS olrhitewash"
bill over the basic legal problems associated with MERS, as such a bill is

likely to have unforeseeable and unintended consequences on state

l8l.

of Reprcsentatives Committcc on the Judiciary, written Tcstimony of
Petenon, Foreclosed Justice: Causes and Effects of the Foreclosure Crisis (Dec.2,

United States House

Christopher
2010).
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